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Litigation amidst Reform
Wendy E. Parmet, J.D.

early 175 years ago, Alexis

de Tocqueville wrote in De-
mocracy in America, “There is hardly
a political question in the United
States which does not sooner or
later turn into a judicial one.” If
de Tocqueville had it right, it
should not be surprising that as
we debate health care reform, liti-
gation has commenced. On July
15, 2009, Boston Medical Center
(BMC), Massachusetts’ largest
safety-net hospital, and its affil-
iated health care plan filed suit
in state court challenging the
state’s Medicaid reimbursement
formula. The case raises critical
questions about the Massachu-
setts model of health care reform
as well as litigation’s role in health
care reform debates.

BMC was created in 1995
through a merger of the publicly
owned Boston City Hospital (BCH)
and its privately owned neighbor,
Boston University Medical Center.
At the time, public leaders vowed
that BMC would continue BCH’s
historical mission of treating the
poor and uninsured. That commit-
ment was made explicit in Chap-
ter 147 of the 1995 Massachusetts
Acts and Resolves, which author-
ized the merger and instructed
the new hospital “to consistently
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provide excellent and accessible
health care services to all in need
of care, regardless of status or
ability to pay.”

In 2006, Massachusetts enact-
ed sweeping health care reform.
The reform law, Chapter 58 of
the 2006 Massachusetts Acts and
Resolves, provides a model for
many reform proposals now un-
der debate in Washington. The
Massachusetts reform combined
individual and employer mandates
and health insurance reforms with
increased access to Medicaid and
other government-sponsored pro-
grams, the creation of a health
insurance exchange, and subsidies
for low-income individuals and
families. To help pay for reform,
the state looked in part to funds
that had previously been used to
pay for uncompensated care, as-
suming that reform would reduce
the number of uninsured pa-
tients. However, the new law
also recognized that swift and
deep cuts would harm safety-net
hospitals, which would continue
to serve many uninsured and ex-
pensive-to-treat patients. Hence,
the reform law sought to ease
the transition by authorizing the
state to provide BMC and Cam-
bridge Health Alliance, the state’s
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other large safety-net provider,
with 3 years of supplemental pay-
ments consistent with the fund-
ing they had received for uncom-
pensated care in 2006.

In many ways, health care re-
form in Massachusetts has been
a great success. Less than 3% of
state residents are now unin-
sured.! Nevertheless, health care
costs have continued to rise,
even as the recession has slashed
state revenues. In response, the
state established a special com-
mission in 2008 to recommend
ways to stem costs. Before the
commission’s work could begin,
the Massachusetts Executive Of-
fice of Health and Human Ser-
vices (EOHHS) attempted to con-
tain Medicaid costs by revising
the state’s Medicaid reimburse-
ment formula from one that
based per diem rates primarily
on a hospital’s own reasonable
costs to one that relies largely
on statewide average costs.

On July 15, 2009, as debates
about health care cost controls
heated up in anticipation of the
release of the special commis-
sion’s report calling for the
adoption of global budgets, BMC
went to court, charging the state
with paying for reform on the
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backs of safety-net hospitals.
This contention may resonate
around the country, as policy-
makers, seeking to help finance
expanded insurance access, look
to the supplemental payments
that states and the federal gov-
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Medicaid rates, since it had signed
a contract with the state agreeing
to treat Medicaid patients and
abide by state regulations, and
pointed out that state law re-
quires only that hospitals be paid
for their “reasonable” costs, not

Although the facts and backdrop of the case are
unique, BMC’s decision to go to court is not.

During the 1990s, many providers sued states

under the so-called Boren Amendment,

which required state reimbursement rates

to be “reasonable and adequate.”

ernment currently make to hos-
pitals that provide a “dispropor-
tionate share” of care to
Medicaid beneficiaries and the
uninsured.

The complaint in Boston Medi-
cal Center Corp. v. Secretary of the Ex-
ecutive Office of Health and Human
Services raises several complex le-
gal claims, including that the
state failed to follow a section of
the Massachusetts General Laws
stating that: “for disproportionate
share hospitals, [EOHHS] shall
establish rates that equal the fi-
nancial requirements of provid-
ing care to recipients of medical
assistance [Medicaid].”> BMC also
alleges that the EOHHS violated
the state and federal constitutions
by taking its property without
just compensation and that the
state failed to pay the supple-
mental safety-net funds author-
ized by the 2006 reform law.

On September 11, 2009, the
state filed its answer with the
court, claiming that it had paid
BMC the remaining supplemen-
tal funds in August. The state
also argued that BMC could not
complain about the state’s new
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necessarily their actual costs.
More generally, the state argued
that the dispute was about poli-
cy rather than law.

Although the facts and back-
drop of the case are unique, BMC’s
decision to go to court is not.
During the 1990s, many provid-
ers sued states under the so-
called Boren Amendment, which
required state reimbursement
rates to be “reasonable and ade-
quate.” Congress eventually re-
pealed the amendment, in part
because of all the lawsuits. Since
then, health care providers have
continued to sue, but they have
often had trouble prevailing in
court. For example, in 2003, the
Massachusetts Supreme Judicial
Court rejected a challenge to the
state’s revised formula for set-
ting Medicaid rates for nursing
homes, emphasizing the defer-
ence that should be given to the
state agency charged with rate
setting.* Although that case was
decided under a statute not ap-
plicable in the BMC case that re-
quires courts to “give due weight
to the experience, technical com-
petence, and specialized knowl-
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edge of the agency,” its general
principle of deference is likely to
apply to the BMC case as long as
the court finds that the EOHHS
complied with the relevant stat-
utes. Critical to that determina-
tion is whether the state’s new
rate formula will cover BMC’s
reasonable costs.

BMC’s constitutional claims
also face high hurdles. The hos-
pital contends that in requiring
BMC to treat patients without
providing full payment, the state
engaged in a “regulatory taking”
— essentially, using the hospi-
tal’s property without paying for
it. The state, however, argues
that BMC’s property was not tak-
en, since the hospital had agreed
to treat Medicaid patients. But
even if BMC’s treatment of Med-
icaid patients was not voluntary,
courts are reluctant to conclude
that state health laws are uncon-
stitutional takings. Just this past
August, the U.S. Court of Ap-
peals in Boston rejected a hospi-
tal’s claim that Maine’s free-care
law was unconstitutional because
it required hospitals to treat pa-
tients without providing full com-
pensation.> The court noted that
Maine’s law did not jeopardize
the hospital’s economic viability,
that hospitals operate in a high-
ly regulated environment, and that
the law did not undermine the
hospital’s core rights as property
owner to decide what happens
on its property.

Although BMC’s legal claims
face considerable challenges, the
hospital may have served itself
well simply by going to court.
By filing suit, BMC has reminded
lawmakers that there is no pain-
free way to pay for health care
reform. Expanded access to in-
surance does not remove all the
burdens borne by safety-net hos-
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pitals. BMC has also made it
clear that it will fight hard for
its own economic well-being as
the state ponders global budgets
and further Medicaid cuts.
Some observers may see the
BMC litigation as proof that the
Massachusetts reform model has
failed. But interpreting it in this
way would be a grave mistake.
Medicaid litigation occurred be-
fore reform and would have con-
tinued without it. Indeed, the
dispute between BMC and Mas-
sachusetts probably stems more
from the state’s long-running bat-
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tle to cut Medicaid costs than from
any innovation brought about by
health care reform. Nevertheless,
the case demonstrates that the
Massachusetts model cannot solve
all the problems faced by our
health care system. Nor will it end
all litigation. As long as power-
ful interests clash over limited
health care resources, parties will
do what they have always done:
go to court.

Ms. Parmet reports serving on the boards
of directors of Health Care for All and
Health Law Advocates. No other potential
conflict of interest relevant to this article
was reported.

From Northeastern University School of
Law, Boston.

1. Kingsdale J. Implementing health care re-
form in Massachusetts: strategic lessons
learned. Health Aff (Millwood) 2009;28:
w588-w594.

2. Mass. G.L. c. 118G § 11(a).

3. Boren Amendment, Pub. L. No. 96-499,
§ 962, 94 Stat. 2650 (1980), repealed by Bal-
anced Budget Act of 1997, Pub. L. No. 105-
33,§4712, 111 Stat. 251, 509 (1997).

4. Hingham Healthcare Ltd. P’ship v. Divi-
sion of Health Care Finance and Policy, 439
Mass. 643, 646 (2003) [quoting Mass. G.L. c.
30A§ 14(7)].

5. Franklin Memorial Hospital v. Harvey,
575 F.3d 121 (1st Cir. 2009).

Copyright © 2009 Massachusetts Medical Society.

Payment Reform for Safety-Net Institutions

Improving Quality and Outcomes
C. Jason Wang, M.D., Ph.D., Kathleen N. Conroy, M.D., and Barry Zuckerman, M.D.

In the U.S. health care system
today, many hospitals have the
market power to raise the prices
of their services without show-
ing evidence of improvements in
the quality of care.! In an effort
to realign incentives, health care
reformers are now proposing to
link provider payments to quali-
ty of care and health outcomes. As
we move toward such a payment
system, however, we must ensure
that reimbursement is adjusted for
patients’ coexisting conditions so
that hospitals cannot get high
marks for quality by choosing to
treat only patients who are con-
sidered to be at low risk.
Although risk adjustment has
long been an interest of both in-
surers and providers, health risks
have yet to be defined with suf-
ficient granularity for hospitals
to bear the full financial risks of
caring for high-risk patients in a
non—fee-for-service environment.
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Low-income patients are more
likely than high-income patients
to have multiple coexisting con-
ditions, and hospitals serving a
high proportion of low-income,
high-risk patients may therefore
have to do more than other hos-
pitals to achieve the same out-
comes. We believe that given the
same level of quality, safety-net
institutions should therefore be
reimbursed more per patient un-
der any pay-for-quality scheme that
is implemented.

Achieving high-quality health
care and positive outcomes in
safety-net institutions can be ex-
tremely challenging. Social status
and health outcomes are linked
the world over, and recent research
highlights how unfavorable social
conditions can directly interact
with genetic and biologic pro-
cesses. As a group, low-income
people have a greater predisposi-
tion to a range of illnesses than
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their higher-income counterparts,
and they often have more severe
forms of illness when they arrive
at a health care facility.

Even when they have health in-
surance, people with low income
often have more difficulty gaining
access to the care they need. They
may be faced with such challeng-
ing circumstances as disconnected
telephones, transportation diffi-
culties, multiple or inflexible jobs,
unaffordable copayments for med-
ication, and often cultural and
language barriers as well. For
low-income patients who manage
to obtain care, adherence to treat-
ment plans may also be compli-
cated by competing priorities.
Many low-income families must
make tradeoffs between health
care and other basic needs, such
as housing, food, and heat.? In
part because of the necessity of
such juggling acts, safety-net in-
stitutions are more likely than
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